








“NEW FMLA REGULATIONS” Regarding medical certifications, Section 825.306(a) adds some changes
continued from page 3 including the addition of a healthcare provider’s specialization; guidance as

to what may constitute appropriate medical facts, including that a healthcare
provider may provide a diagnosis; and whether intermittent or reduced
scheduled leave is medically necessary. An employee remains free to choose
to comply with the certification requirement by executing an authorization providing for the release of information
required for a complete and sufficient certification. (Section 825.306(e)).

The final rule makes clear in Section 825.123(b) that an employer may, but is not required to, provide a list of essential
functions when it requires a medical certification. In those cases in which the employer chooses not to include
information on the certification form identifying the employee’s essential functions, the healthcare provider may assess
the employee’s ability to perform his or her job based on the employee’s own description of his or her job functions.

The DOL has decided to include two optional medical certification forms in the final rule, one form to be used when the
need for leave is due to the employee’s own serious health condition, and the second form to be used when the need for
leave is to care for a family member with a serious health condition. (Section 825.306(b)).

The employer may use the procedure set forth in Section 825.307 to clarify a certification that does not clearly specify
that an employee is unable to perform one or more essential functions. For example, if a certification specifies only
that an employee is unable to life heavy objects, an employer may clarify with the healthcare provider whether the
employee can perform the essential functions of his or her job of lifting 30 pounds. Section 825.307(a) requires that
prior to any contact with the employee’s healthcare provider for purposes of clarification or authentication of the FMLA
certification, the employee must first be given an opportunity to cure any deficiencies in the certification pursuant to the
procedures set forth. The rule makes clear that the employee is not obligated to permit his or her healthcare provider
to communicate with the employer, but if such contact is not permitted and the employee does not otherwise clarify the
certification, the employer may deny the taking of FMLA leave. The employer representative contacting the employee’s
healthcare provider must either be a healthcare practitioner, a human resources professional, a leave administrator, or
other management official, but the employee’s direct supervisor may not be the point of contact. The final rule makes
clear that to the extent that a HIPPA-covered healthcare provider is required to share individually-identifiable health
information with an employer, the HIPPA privacy
rule will require a valid HIPPA authorization.

Recertifications (Section 825.308) — Where the
certification includes a minimum period of
incapacity in excess of 30 days, recertification
generally may not be required until the minimum
duration has passed. The employer is permitted
to request recertification every six months in
connection with an absence in all cases. Section
825.308(e) provides that employers may provide
the employee’s healthcare provider a record of
the employee’s absence pattern and ask whether
the leave pattern is consistent with the employee’s
serious health condition.

Perfect attendance awards (Section 825.215(c)
(2)) - The final rule provides that if a bonus or
other payment is based on the achievement of the
specified goal such as hours worked, products sold
or perfect attendance, and the employee has not
met the goal due to FMLA leave, then the payment
may be denied, unless otherwise paid to employees
on an equivalent non-FMLA leave status.
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