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undocumented workers.  Many commentators outside the government believe 
that there will be a decline in worksite raids, but an increase in I-9 audits, 
which could have serious consequences.  In addition to the possibility that 
forced employee terminations or even criminal actions could result from an 
I-9 audit, ICE has recently begun a new program of requiring employers to 

immediately correct de� cient I-9 forms found in the audits, resulting in the possibility of severe � nes if errors are made 
and not corrected promptly.

Another issue pertains to the use of the new I-9 form, as the new form was initially mandated for use on February 2, 2009, 
but the e� ective date of the new I-9 form has been delayed for 60 days, until at least April 3, 2009.  � e delay is designed 
to provide DHS with an opportunity for further consideration of the rule and allow the public additional time to submit 
comments.  Consequently, employers should continue to use the current I-9 form with a revision date 6/6/07 instead of the 
new form I-9 with a revision date 2/2/09.  Employers who are already using the new form should stop using it and continue 
using the current form with a revision date 6/6/07 until the e� ective date of the rule requiring the new I-9 form.

Editor’s Note – In light of the emphasis and broad interpretation placed by 
the courts on prohibitions against “retaliation” against an employee for 
protected activity, the Court’s ruling is not surprising.  � e bottom line of the 
ruling is that any contemplated adverse action against employees who reveal 
wrongdoing during an internal discrimination or harassment investigation, 

should be reviewed closely before it is put into e� ect.  Some commentators have suggested that employers in some situations 
might consider increasing reliance on documentation in internal investigations, and/or excluding certain “problematic” 
employees, those who have disciplinary records or for whom future discipline is likely, from the interview process, so that 
they cannot claim they have a retaliation claim.  � e editor agrees with the Court’s overall observation, however, that 
completion of an adequate internal investigation is more important than the possibility that some employee interviewed 
will later claim “retaliation’ because they present adverse information to the company.
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