





4 )
NEW PRESIDENTIAL ADMINISTRATION: “WHAT DOES IT MEAN?”

Let there be no mistake about it, President-Elect Obama’s win was historic, and big! However,
not since the election of Franklin Roosevelt in 1932 was the stage so set for change by the party
not currently controlling the presidency. That is, only once since World War II has the current
party in power retained the nation’s highest power after eight years in control. The Democrats
had the advantage of an unpopular war, an unpopular President, and most importantly, the
greatest financial crisis to hit the country since the Great Depression.

This is not to downplay the significance of the victory, and certainly the President-
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voted to support pro- As ofthe date of this publication, the Democrats appear to have increased their majority
labor legislation, such in the Senate from 51 to at least 57. Three seats are still unresolved, but Republicans
as the Employee Free lead in all three. Similarly, the Democrats increased their majority in the House of
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Republican Senator
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nation’s governors, the Democrats apparently increased their majority from 28 to
29. While the Democratic majorities in both houses of Congress are similar to that
enjoyed by President Clinton during his first term, they are not yet the “filibuster-
proof” 60 vote majority necessary to invoke closure and shut off debate of bills to
pass the Senate. During 2008 virtually all Democrats in Congress voted to support
pro-labor legislation, such as the Employee Free Choice Act (the card-check bill), but only one Republican Senator
supported the measure.

The early word from Washington is somewhat encouraging. Although strains are already starting to develop
between the liberals in the Democratic party and some of the moderates, House Speaker Pelosi, a California liberal,
announced that the majority party intended to govern from the “middle,” an encouraging statement. The new
Administration is moving to fill important financial positions with well-established and respected officials, some
from the Clinton Administration.

The bottom line, however, is that business faces a more challenging environment with the heavy Democratic
majorities. The country apparently supports a more active government, with increased regulation.

It will be interesting to see whether President-Elect Obama pushes for the card check bill in the first 100 days of
his Administration, which could signal how strongly he has aligned himself with the left wing of the Democratic
party. Some commentators believe that he will concentrate on the broader economic issues initially, rather than
certain controversial issues similar to those that plagued the first portion of the Clinton Administration. Further,
some of the new Democrats elected were recruited by the party as moderates, and are sometimes known as “Blue
Dog” Democrats who may vote with Republicans on some issues. Indeed, between the mid-50’s and the mid-80’s,
majorities in Congress were basically determined by a coalition of Republicans and southern Democrats.

On the immigration front, President-Elect Obama has said he would crack down on employers who hire illegal
immigrants (a view shared by the Bush Administration), but he has also said he would bring the 12 million people
who are currently in the country “out of the shadows” and get them to the back of the line to become U.S. citizens.
Current Assistant Secretary Julie Myers has announced that she will depart Immigration and Customs Enforcement
(ICE) effective November 15, and her assistant, John Torres, will likely continue her policies through the end of
the term. Obama’s transition team includes an immigration policy expert who may not be as dedicated to worksite
enforcement, but who also understands that enforcement enables legalization. Some suggest that in the future there
will be more emphasis on aggressive I-9
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“THE NEW ADA”’ employee does not have a disability within the meaning of the Act, since the
continued from page 1 interpretation “disability,;” “substantially limited,” “regarded as,” and other

terms is now greatly expanded.

The question of disciplining or terminating an employee with a disability

who does not meet production or conduct standards remains of concern. In
general, employers do not have to justify either quantitative or qualitative standards, and do not have to lower their
standards as a reasonable accommodation. However, a reasonable accommodation may be necessary to help the
employee meet those standards.

Regarding conduct standards, sometimes plaintiffs allege that their disability is the cause of the misconduct. Aslongasthe
employer’s conduct rules are job-related and consistent with business necessity, and are applied equally to all employees,
it should not matter whether or not the employee’s disability affected their misconduct. In most cases, an employee’s
disability is irrelevant to appropriate discipline under an employer’s legitimate conduct rules or policies. The exception is
that if an employee needs a reasonable accommodation to help them achieve the required standards, and if they request
the accommodation before discipline is imposed, they should be provided with the reasonable accommodation unless
doing so would be an undue hardship.

Employers are reminded, however, that it is always helpful to provide employees with clear guidance on performance and
conduct, and except in very serious circumstances it is generally a mistake to fail to give prior warnings to employees,
including those known to have disabilities. Employees with disabilities are entitled to the same type of prior warnings
as are given others.

Employers must remember that they may request disability-related information or order medical examinations for
current employees only when job-related and consistent with business necessity. This generally means that there must
be objective evidence suggesting that a medical reason exists which warrants a medical review. Therefore, medical
examinations should only be ordered where there is “probable cause” to do so. And in some cases, the employer should
consider whether the wiser choice may be to deal with an issue in the same way as any other employment action,
including administering appropriate discipline, rather than treating the situation one that implicates the ADAA.

Many issues are not resolved by the ADAA and will continue to cause confusion. An example is the effect of absences
caused by a disability on attendance and leave of absence rules. In the past, the EEOC has taken the position that
absences caused by a disability may require an employer to make some type of reasonable accommodation to its normal
absenteeism and leave rules. However, the courts generally have concluded that in many, but not all, cases a person who
is excessively absent is not otherwise qualified and that such an accommodation would be an undue hardship. This is
especially true if the absences were unplanned. In this regard, publishing an attendance policy and including attendance
in job descriptions will help show that attendance is an essential job function.

Similarly, as in the past, it will be hard to contend that an activity is an essential function if it is not included in whatever
written job descriptions exist. Thus, job descriptions should be reviewed to ensure that the job’s essential functions are
included and properly described, including physical requirements, attendance requirements, and other factors that are
important to the position, such as the ability to cooperate with co-workers, for example.

Employers in the future are going to have to increasingly defend their personnel actions regarding an employee with a
disability on the basis of the processes or protocols used in handling such situations. Therefore, not only is it helpful to
have published policies as to whom an employee should report a disability and/or need for accommodation, but it also
would be helpful for employers to have written protocols on how such requests will be handled. Procedures need not
be complicated, but should include an opportunity for an employee to meet with an appropriate company manager who
will analyze the job’s functions, what the employee can and cannot do, and the employee’s ideas or suggestions as to what
type of accommodation is desired. An employee is not entitled to demand a particular accommodation, but suggestions
should be considered.

In conclusion, inasmuch as employees in the future are going to have a rather easy time establishing they are “disabled,’
the focus is going to shift to whether employers can defend their decisions as having been made on a nondiscriminatory
basis and to whether reasonable accommodations were provided. Decisions relating to an employee with a disability are
going to be much easier to defend if the employer has published policies in effect that assist its handling the situations as
they arise, and protocols as to how such requests should be handled. Obviously, training is also necessary to ensure that
first line supervisors are aware of these new requirements.
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