






argument that an employer can only be held liable if the employee proves that 
the employer knows how the employee’s impairment substantially limited her 
ability to engage in a major life activity.  � e Court did acknowledge, however, 
that the employer would have to have knowledge of the precise limitation if the 
employee were asserting the employer failed to accommodate the disability.

Editor’s note – As a result of these rulings, at least one federal circuit court suggests that impairments that promote sleeplessness 
or the inability to have sex are covered by the ADA.  � is result will allow many plainti� s to show that their impairment 
a� ected a major life activity.   To state a prima facie case the employee would still have to show that the limitation substantially 
a� ected the particular activities at issue.  Indeed in neither Desmond nor Adams did the D.C. Circuit � nd that the plainti� s 
had done so; rather, the court only found that the employees had presented enough information for juries to decide the issue.  
Other courts construe the statute more conservatively, covering only those who cannot care for themselves, perform manual 
tasks, walk, see, hear, speak, breathe, learn or work.  � e implication of the rulings expand the coverage of the Act signi� cantly, 
since the Center for Disease Control and Prevention estimates that 10% of American adults su� er from a sleep disorder, and 
twice as many su� er from some sexual dysfunction.  � ese rulings are only a small sample of the increased litigation that will 
occur if the amendments to the ADA are passed in the U.S. Senate.

he took the position that employees who attended or supported such demonstrations 
engaged in activity for “mutual aid or protection.”

However, protection of the Act depends in part on the methods used.  Meisburg said “it is 
well-established that political advocacy of employment-related matters that is engaged in during non-work time in non-work 
areas typically may not be the subject of employer discipline absent disruption of work operations or interference with the 
‘right of employers to maintain discipline in their establishments.’” He found it also “is well-established that discriminatory 
enforcement of facially valid work rules or past practices, based upon the content of protected conduct,” violates the Act.

Applying these concepts, Meisburg concludes that leaving work or not showing up for scheduled work in order to attend an 
immigration demonstration raises the issue of whether such absences should be treated as a strike.  Although an employer 
generally cannot discharge or discipline employees who leave work to participate in a strike, “when employees leave work 
in support of a political cause, either to mobilize public sentiment or to urge governmental action,” those are matters that 
are outside their employer’s control.

Editor’s comment – � e bottom line of the analysis appears to be as follows.  If the concerted employee activities relate to 
advocating a political issue and has a direct nexus to an employment concern of the participating employees, then such 
concerted activities are protected if the methods used do not interfere with the right of employers to maintain discipline in 
their establishments.  � is means that an employer may presumably apply valid work rules or past practices that may prohibit 
such activities during working time and in working areas, such as facially valid attendance policies that are enforced in a non-
discriminatory manner.  � e guidelines thus strike a middle ground of supporting employee advocacy of political changes in 
working conditions while at the same time allowing an employer to enforce its non-discriminatory work rules.
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STEELWORKERS AND EUROPEAN UNION
CREATE GLOBAL UNION

On July 2, the United Steelworkers and the United Kingdom-based Unite the Union signed an 
agreement creating the world’s � rst global union, called Workers United.  � e new organization will 
claim three million workers on both sides of the Atlantic, and increase bargaining power with multi-

national corporations.  � e consolidated new union represents workers in every sector of 
the global economy, with 46% of the members in manufacturing and mining, and 44% of 
transportation and services.  � e new organization hopes that other unions will become 
part of Workers United in the future.

Commentators note that one signi� cant issue will be the di�  culty in formulating joint 
strategies, as most U.S. unions are more conservative and worried about the viability of 
their industries, while the European unions are part of a broad Socialist movement.

Jeff Jones
“The new organization will 
claim three million workers 
on both sides of the Atlantic, 
and increase bargaining 
power with multi-national 
corporations.”
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