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A recent decision from the 
Sixth Circuit Court of Appeals 
reminds employers of the need 
to communicate directly with an 
employee who makes a request 
for an accommodation under 
the Americans with Disabilities 
Act (ADA).  

On March 8, 2022, the 
Sixth Circuit Court of Appeals 
reversed a summary judgment 
which had been granted in 
favor of the defendant employer 
on claims under the ADA. 
As a result of the reversal, the 
case will proceed before the 
District Court in the Eastern 
District of Kentucky. Blanchet v. 
Charter Communications, LLC 
(2:18-cv-000188).  

In the case, the employer, 
Charter, hired the employee 
as a direct sales representative. 
During her employment, she 
became pregnant and received 
maternity leave, short-term 
disability benefits, and FMLA. 
Afterwards, the employee 

developed postpartum depression and requested an 
accommodation of additional leave, which was granted. 
 As a matter of its policies, Charter engaged its third-
party administrator, Sedgwick, to handle disability leave 
applications and Charter directed its employees to speak 
directly and only with Sedgwick regarding disability leave 
issues and requests for leave. 
 Shortly before the expiration of the accommodation 
leave extension, on February 3, Sedgwick received a letter 

from the employee’s doctor indicating her return-to-work 
date was “unknown at this time” but that the employer 
should “expect (the month of) April” as a time frame 
for her return to work. The letter also indicated that the 
employee “would not be capable of working from home 
or in any other setting due to her severe depression.” 
The employee requested an additional 60-days to 
accommodate the additional time. 
 When the employee contacted Sedgwick concerning 
the extension, she was assured that “all was okay” and 
there was no reason why the request for an extension 
would not be approved. However, on March 9, the 
employee received a letter from Charter stating that she 
was separated from the company “effective January 10.” 
Prior to receiving the termination letter, no one from 
Charter had contacted the plaintiff directly to discuss her 
request for accommodation or to explain why her request 
was not reasonable. 
 The facts of the case reflect a series of cross-
communications between Charter, Sedgwick and 
the employee which led to miscommunications and 
ultimately Charter’s termination of the employee. In fact, 
the Court notes “Charter’s fatal administrative mistakes 
and lack of clarity regarding Blanchet’s termination date 
thus raise genuine disputes of material fact as to whether 
a ‘reasonable accommodation’ was possible.”
 What is instructive about the case is that the Sixth 
Circuit Court of Appeal’s decision emphasizes the 
need for employers to speak directly with an employee 
regarding the interactive process. Specifically, the Court 
notes that once an employee requests an accommodation, 
the employer has a duty to engage in an interactive 
process and that both parties have a duty to participate 
in good faith. The Court specifically notes in its decision 
that “an employer is not participating in good faith if it 
determines what accommodation it is willing to offer 
before ever speaking with the employee.” 
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   Wimberly Lawson Wright Daves & Jones PLLC 
has attorneys who are qualified Rule 31 Licensed 
Mediators in Tennessee.  Mediation is a voluntary 
alternative to litigation, and can help in a wide 
variety of cases including employer/employee 
disputes.  In mediation, both parties present their 
arguments to a mediator, who is not a judge but an 
impartial third party who manages the process and 
helps the parties talk to each other, explore options, 
and reach a mutually agreed-upon resolution.   
Our Rule 31 attorneys can assist you with the 
process and advise on a final written agreement.  
Advantages of mediation include more control 
over the process and outcome, prompt settlement, 
reduced expenses compared to trial, and privacy.  
For more information, please contact Mary Moffatt 
or Eric Harrison.
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Many claims employers face are insured.   These can include workers’ 
compensation, employment practices, or a variety of commercial or general 
liability disputes.   If you are interested in making sure that your insurer 
permits you to work with your Wimberly Lawson attorney when claims 
come up, there are various steps you can take.  When a claim is filed, ask 
for us. We are on many panels.  When you renew your coverage, specify 
in the policy that you can use our Firm.  Many insurers are open to this.  
When you are considering new coverage, ask your broker or the insurer 
in advance whether we are on the panel.  We love working with you, and 
sure hope you will want to work with us when needs arise.  So we wanted 
to offer some tips for how you can make sure that happens.

A WORD TO 
THE WISE

Wimberly Lawson Wright Daves & Jones, PLLC, is the 
exclusive Tennessee member of the NATIONAL WORKERS' 
COMPENSATION DEFENSE NETWORK, a nationwide 
network of AV-rated law firms providing employers and insurers 
with access to the highest quality representation, education, 
expertise, counsel, and advice in workers' compensation and 
related employer liability fields.
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On March 2, 2022, the 
U.S. Department of Labor 
Occupational Safety and Health 
Administration (OSHA) issued 
a Memorandum for a COVID-19 
Focused Inspection Initiative 
in Healthcare. The Initiative 
is intended to supplement 
OSHA’s targeted enforcement 
under the COVID-19 national 
emphasis program and is 
directed at hospitals and 
skilled nursing care facilities 
that OSHA had previously 
inspected or investigated. In 
the Memorandum, OSHA notes 
that the intent is to “encourage 

employers in these industry sectors to take the necessary 
steps to protect their workers against the hazards of 
COVID-19.” 
 The partial-scope inspections called for in the Initiative 
are to be conducted at establishments covered by NAICS 
codes for (1) general medical and surgical hospitals; (2) 
psychiatric and substance abuse hospitals; (3) nursing care 
facility/skilled nursing facilities; and (4) assisted living 
facilities for the elderly. 
 Facilities within these codes listed above may be 
selected for inspections under the Initiative if they meet 
one of the following criteria: 

1. Follow-up inspection of any prior inspection where 
COVID-19 related citation or hazard alert letter was 
issued; 
2. Follow-up or monitoring inspections for randomly 
selected closed COVID-19 unprogrammed activity 
to include COVID-19 complaints and rapid response 
investigations; or 
3. Monitoring inspections for randomly selected, 
remote only COVID-19 inspections where COVID-19 
related citations were previously issued. 

 The time period for the Initiative is to take place over a 
three-month period from March 9, 2022 to June 9, 2022.
 The Memorandum provides procedures for inspectors 
and directs that the healthcare inspections should be 
limited to the following assessments: 

• Determine whether previously cited COVID-19-
related violations have been corrected or are still in 
the process of being corrected.

• Determine whether the employer has implemented a 
COVID-19 plan that includes preparedness, response, 
and control measures.

• Verify the existence and effectiveness of all control 
measures, including procedures for determining 
vaccination status by reviewing relevant records. 
OSHA will refer any vaccination-related deficiencies 
to the Centers for Medicare and Medicaid Services 
(CMS).

• Request and evaluate the establishment’s COVID-19 
log, OSHA 300 Logs, OSHA 300A Summary, and any 
applicable OSHA 301 Incident Reports for calendar 
years 2020, 2021, and 2022 (if available) to identify 
work-related cases of COVID-19.

• Review the facility’s procedures for conducting hazard 
assessments and protocols for personal protective 
equipment (PPE) use.

• Conduct a limited records review of the employer’s 
respiratory protection program. The records reviewed 
may be limited to the written respiratory protection 
program and fit tests, medical evaluations, and 
training records for the interviewed employees.

• Perform a limited, focused walkaround of areas 
designated for COVID-19 patient treatment or 
handling (common areas, walkways, and vacant 
treatment areas where patients have been or will be 
treated), including performing employee interviews 
to determine compliance. 

 The “walkaround” portion of the inspection is to be 
limited but may be expanded where the walkaround 
indicates deficiencies in such areas as (1) compliance with 
the Respiratory Protection Standard, fit testing, medical 
evaluations, training, and proper use of respirators; (2) 
implementing procedures for screening workers; (3) 
measures to facilitate physical distancing; (4) implementing 
procedures to obtain and provide appropriate supplies of 
PPE; and (5) the use of face coverings in accordance with 
the Centers for Disease Control and Prevention’s (CDC) 
guidance.
 The Memorandum concludes by noting that where 
violations of OSHA standards, regulations, or the general 
duty clause are not observed or documented, (inspectors) 
should close the inspection and mark it as “in compliance.”  
 The OSHA Memorandum may be accessed at https://www.
osha.gov/laws-regs/standardinterpretations/2022-03-02
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