
Our Firm Wimberly Lawson Wright Daves & Jones, PLLC is a full service labor, employment and 
immigration law fi rm representing management exclusively. The fi rm has offi ces in Knoxville, 
Morristown, Cookeville, Chattanooga and Nashville, Tennessee and maintains its affi liation with the 
fi rms of Wimberly, Lawson, Steckel, Schneider & Stine, P.C., Atlanta, Georgia; and Wimberly Lawson 
Daniels & Fisher, LLC, Greenville, South Carolina.

Briefly
January 2016  Volume 16,  Issue 1

Once again, the New Year brings with it a new requirement for employers under the Patient 
Protection and A� ordable Care Act (ACA).  Pursuant to Section 6056 of the ACA, each 
employer with 50 or more full-time employees (30 hours or more per week) must � le an 
informational return with the IRS providing employee-speci� c information about the health 
coverage o� ered during 2015, whether healthcare bene� ts are o� ered or not.  Additionally, 
employers must provide the same information to employees. 
First, employers must send a Form 1094-C to the IRS, which gives a company level overview 
of the bene� ts o� ered and hours worked.  Second, the employer must provide each employee 
who was bene� t eligible during 2015 with a Form 1095-C.  � e information will be used to 
enforce the ACA’s individual mandate and determine the eligibility of individuals for subsidies 
on the healthcare exchanges. Individuals o� ered coverage at work aren’t eligible for subsidies 
if the o� ered plan meets the ACA’s standards for a� ordability and value.
� e information on these returns will include total employee headcount per month; health 
coverage for all full-time employees; name, Social Security number, date of birth, and address 
for employees and covered dependents; employees’ share of the lowest monthly health 
insurance premium; and other data. � e IRS will use this information to determine which 
employers and employees are complying with the ACA’s coverage requirements.
� e returns were initially due in early 2016, but on December 28, 2015, the IRS issued Notice 
2016-04, bumping the due dates back. First, the IRS moved the deadline for the Form 1095-
C, which employers must furnish to employees, from February 1, 2016 to March 31, 2016.  

Second, the IRS moved the deadline for furnishing the form and the corresponding transmittal to the IRS from February 
29, 2016 to May 31, 2016 if not � ling electronically and from March 31, 2016 to June 30, 2016 if � ling electronically. 
Notice 2016-4 also delayed the corresponding due dates under Section 6055, which applies to insurers and self-insured 
employers. 
In summary:  employers have until March 31, 2016 to get the forms to employees.  Employers have until June 30, 2016 
to get the forms to the IRS if they � le electronically and until May 31, 2016 if they � le paper.  Employers � ling 250 or 
more forms must � le electronically; smaller employers may � le electronically if they choose. 
Most individuals will not need their form 1095-C to � le their taxes, but Notice 2016-4 provides relief to taxpayers who 
� le their taxes before receiving a form 1095-C, as long as the taxpayer relies on other information provided by the 
employer and/or the coverage provider.
� e Section 6056 employer reporting requirement is di�  cult. � e forms are long and the codes are confusing.   To 
avoid penalties, however, covered employers must make a good faith e� ort to comply. Fines for incorrect employer 
reports can range from $50 per return if a mistake is corrected within 30 days of � ling to $500 or more per return for 
intentional errors.  � e IRS has stated that it will grant relief to those employers who make a good-faith e� ort to comply 
but nevertheless � le incorrect or incomplete information.  However, the IRS has been clear that a “good faith e� ort” 
must include actually � ling the forms on time. � us, employers must be diligent in working to collect the necessary 
information and prepare and � le the forms.  
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A couple of recent cases from the National Labor Relations Board (NLRB) illustrate how 
a union employee’s right to representation during an investigation that could lead to 
discipline apply in the substance abuse test setting.  Some 40 years ago the U.S. Supreme 
Court ruled in a case involving a unionized employer that when an employee is questioned 
by the employer during an investigatory interview about a matter the employee reasonably 
believes could lead to discipline, the employee has the right to request and be provided 
with union representation during such interview. NLRB v. J. Weingarten, Inc., 420 U.S. 251 
(1975).  � is right to representation is commonly referred to as the employee’s Weingarten 
rights. 
� is right to representation during an investigatory process that could lead to discipline is 
rooted in the National Labor Relations Act’s (“Act”) provision for the protection of employee’s 
rights in addressing matters that relate to their wages, hours and working conditions.  At one 
point, the NLRB extended Weingarten rights to a non-union employee who requested the 
assistance of a co-worker during a disciplinary interview.  � at decision has been reversed, 
however, and the most recent NLRB precedent indicates that Weingarten rights do not apply 
in the non-union setting.  IBM Corp., 341 NLRB 1288 (2004).
It is clearly established that the right to representation during disciplinary interviews applies 
to drug testing.  For example, in late 2014, the NLRB held that an employer violated the 
Act by requiring an employee to submit to a drug and alcohol test, notwithstanding his 
request for representation, and by discharging him for his refusal to take the test without 
representation.  Ralphs Grocery Co., 361 NLRB No. 9 (2014). � e employer demanded 
that the employee submit to a reasonable suspicion drug screen.  � e employee demanded 

representation and refused to take the drug screen without the representative.  � e employer discharged the employee 
speci� cally because of his refusal to take the test.  
� e NLRB found that his demand for representation before submitting to the test – something that could obviously 
lead to disciplinary action – was an exercise of his Weingarten rights for which he could not be lawfully discharged.  
� e NLRB rejected the employer’s contention that the discharge was based on insubordination and a presumption of 
a positive test based on the refusal, because those grounds were inextricably intertwined with the employee’s assertion 
of his protected rights.  � e employer could not successfully argue that it would have discharged the employee even if 
he had not refused to take the test, because it gave no such other reasons for the action.  � e employer’s documentation 
also showed that refusal to submit to the test was the reason for discharge.    
A year later, the NLRB went a step further � nding that Weingarten rights extend to allowing an employee to insist on 
having a union steward present during the drug or alcohol test itself.  Manhattan Beer Distributors, LLC, 362 NLRB 
No. 192 (2015). � e concept is that having the representative present could assist the employee in making sure proper 
screening protocols are followed. � e case also discusses the principle that under some circumstances an employer 
must delay a test if necessary for a worker to obtain union representation.  
A further concern is that Weingarten rights will be extended by the current NLRB to the non-union sector, so that 
non-union employees may demand the assistance of a co-worker during an interview that could lead to discipline. It 
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is quite possible that the current NLRB is looking for an appropriate case to address this issue, as the Board has taken 
an increasingly expansive view of employee rights in the non-union setting.   
At the moment, Weingarten rights apply to employees who are members of a bargaining unit.  When the employer is 
engaging in an investigation, or otherwise engaging in a process that may lead to disciplinary action, and an employee 
requests representation, the employer has three choices: (1) grant the request, with or without a reasonable period 
of delay to allow the representative to arrive; (2) give the employee the option of proceeding without representation; 
or (3) discontinue the interview (or other process) and make a disciplinary decision based on information obtained 
or available from other sources.  As illustrated by the Ralph’s Grocery, and Manhattan Beer Distributors cases, the 
employer must not cite the employee’s refusal to proceed without representation as a basis for any disciplinary action.
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During late November, at a conference at the American Bar Association’s Labor and 
Employment Law Section, Solicitor of Labor Patricia Smith stated it was likely that the new 
white collar eligibility rules will not be issued until late 2016.  One of the reasons for that 
time frame is that the U.S. Department of Labor (DOL) received approximately 270,000 
comments about the proposed rules in the comment period that ended in early September.
� e time frame for issuing the � nal rules suggests that the new requirements may not go into 
e� ect until the beginning of calendar year 2017. � e current minimum salary to meet the 
white collar exemption requirements is now approximately $24,000, and the proposed rules 
are expected to result in an increase to around $50,000, more than double the current level.
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Also, e� ective January 1, 2016, small employers with 50-99 employees must provide healthcare coverage, while those 
with fewer employees remain exempt. � e choice of such employers is to either pay a penalty that applies if at least 
one worker gets a subsidy to buy healthcare coverage through an exchange, which could total $2,160 for each full-time 
employee, not counting the � rst 30 employees.
Employers must prepare quickly to determine whether they have su�  cient information to timely � le the health coverage 
reports.  � e solution:  if you have not done so already, start now!
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Dear all, 
 

We invite you to learn more about our Firm’s legal and claims management expertise in 

Tennessee Workers’  Compensation Law and Practice 
 

 
The Tennessee workers' compensation lawyers of Wimberly Lawson advise our business 

clients how to defend against their workers' compensation claims.  Our attorneys always remain 
abreast of the latest developments in Tennessee's workers' compensation law, allowing the firm 
to provide our clients with sound legal advice. 
 

At Wimberly Lawson, our Tennessee workers' compensation lawyers work exclusively with 
employers and Human Resources managers to develop creative solutions to their workers' 
compensation related issues, such as: 

 
● Cost Reduction Programs    ● Retaliatory Discharge 
● Work Comp Supervisory Training   ● Subrogation 
● Litigation Defense     ● Mediation 

 
The Firm authors the Tennessee Workers’ Compensation Handbook, 7th Edition, 

published by M. Lee Smith, which is the essential desk reference for Tennessee attorneys and 
workers’ compensation claims professionals.     

 
The Tennessee workers' compensation lawyers of Wimberly Lawson understand the 

challenges an employer faces in a workers' compensation claim. Our attorneys provide 
aggressive representation, and our reputation for integrity, coupled with our concern for your 
bottom line, ensures your best interests will be protected. 
 

Respectfully,  
 

Fredrick R. Baker  
 

Fredrick R. Baker 
Member 

 
 

 
 

 
   Wimberly Lawson Wright Daves & Jones, PLLC, is the exclusive 

Tennessee member of the NATIONAL WORKERS’ COMPENSATION 
DEFENSE NETWORK, a nationwide network of AV-rated law firms 
providing employers and insurers with access to the highest quality 
representation, education, expertise, counsel and advice in workers’ 
compensation and related employer liability fields. 

 


