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President Obama has wasted no time in implementing reforms favoring organized labor and increased 
enforcement of labor and employment laws.  In January and early February, the Administration 
revoked a Bush Executive Order requiring employers that are federal contractors to post a notice 
advising employees of their right to join or not join a labor union, and instead issued an Executive 
Order requiring a notice advising employees of their rights to bargain collectively via a union.  
� e second order limits employers’ access to federal funds for anti-union activities, so that federal 
contractors are prohibited from using any funds associated with a federal contract to in� uence 

workers’ organizing or bargaining decisions.  A third Executive Order gives the right of 
� rst refusal to existing employees when service contractors change on federal projects.  
Unless the existing employees are unquali� ed or turn down a job, the new contractor will 
likely have to assume any union relationship or contract.  � e fourth Executive Order 
encourages executive agencies to require the use of project labor agreements (union-
only agreements) for large-scale construction projects of $25 million or more.  On the 
other hand, the Administration has further delayed and proposed to rescind a � nal rule 
issued by the Bush Administration imposing additional � nancial reporting requirements 
on labor unions.  � e Bush Administration disclosure requirements would have forced 
labor unions to reveal expenses as low as $5,000, covering such expenses as one union’s 
“retirement gi� ” of a $52,000 Cadillac in 2006, $10,000 on a “golf outing” for union 
o�  cials in another situation, and $131,000 on tee shirts.  Such disclosures led to nearly 
1,000 indictments of union o�  cials for fraud and more than 900 convictions.  Now the 
regulation is not only being rescinded, but funding of the portion of the Department of 
Labor enforcing these requirements has been reduced.

In contrast, other parts of the Labor Department are being beefed up for additional enforcement.  Labor Secretary 
Hilda Solis, who bene� tted by more than $900,000 in union campaign contributions over four terms in Congress, 
spoke during March to the AFL-CIO Executive Council and said she plans to “put enforcement back in the Department 
of Labor.”  She stated that “any good semblance of investigation and monitoring has been eroded over the last eight 
years,” with the Bush Administration putting more of a priority on investigating unions rather than employers who 
abuse their workers.  She said she would be putting more investigators back in the Wage and Hour Division and the 
Occupational Safety & Health Administration.  In separate announcements, o�  cials stated OSHA will use the general 
duty clause to cite employers for ergonomic and workplace violence hazards, and that OSHA will be referring to the 
Justice Department all qualifying potentially criminal cases for prosecution.

More recently, the Administration has nominated two union attorneys to join the � ve- member NLRB, in addition to 
the one former union attorney already on the Board.  One of the Administration nominees, Craig Becker, has published 
articles explaining that the traditional notion of democracy should not apply in union elections.  He has written that 
employers should be barred from attending NLRB hearings about elections, and from challenging election results even 
amid evidence of union misconduct.  He argued that any meeting the company holds with employees on the subject of 
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� e Center for Disease Control (CDC), the Occupa-
tional Safety and Health Administration (OSHA) and 
the Equal Employment Opportunity Commission 
(EEOC) have published recommendations concerning 
the recent outbreaks of the Swine Flu.  � ese guidelines 
and suggestions pertain to the disease in order to help 
prevent an outbreak and to protect employees.  � ere 

also remain some unanswered questions for 
employers.  

WHAT IS SWINE FLU?

� e Swine Flu is a respiratory disease previ-
ously only found in pigs. Recently, however, 
a new strand has developed and is spreading 
rapidly through people.

Symptoms are similar to the common � u in-
cluding fever, cough, sore throat, body aches, headache, chills, and fatigue.  
More serious cases include diarrhea, vomiting, and even death.

HOW CAN I PREVENT THE SPREAD OF SWINE FLU?

 1) WASH YOUR HANDS regularly with soap and water. 
  Especially wash them a� er you are in public places and before
  you eat.
 2)  AVOID TOUCHING YOUR NOSE, MOUTH AND EYES.  
  Many illnesses including the Swine Flu can be transmitted
  this way.
 3)  COVER YOUR NOSE AND MOUTH WHEN YOU COUGH
  OR SNEEZE.  Use a tissue and throw it away.
 4)  AVOID CLOSE CONTACT WITH SICK PEOPLE.
  Try to stay at least 3 feet away.
 5)  IF YOU ARE AT HIGH RISK OF CATCHING THE FLU,
  N95 RESPIRATORS SHOULD WE WORN.  Surgical masks
  are not e�  cient in protecting against the Swine Flu.

LEGAL IMPLICATIONS OF SWINE FLU

Swine Flu would in most cases qualify as a “serious health condition” 
within the meaning of the Family and Medical Leave Act (FMLA).  � us, 
an employee would be entitled to FMLA leave for time o�  because he had 
Swine Flu, or because he needed to care for his spouse, parent, or child 
who had it.

Under OSHA, Swine Flu is characterized as a contagious disease, and 
con� rmed cases are recordable if the case is work related and involves 
medical treatment, days away from work, restricted work activity, loss of 
consciousness, or death.
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On � ursday, April 30, 2009, updated worksite enforcement guidance was distributed to Immigration 
and Customs Enforcement (ICE) o�  cers, which re� ects a renewed Department-wide focus targeting 
criminal aliens and employers who cultivate illegal workplaces by breaking the country’s laws and 
knowingly hiring illegal workers. 

E� ective immediately, ICE will focus its resources in the worksite enforcement program on the 
criminal prosecution of employers who knowingly hire illegal workers in order to target 
the root cause of illegal immigration. 

ICE will continue to arrest and process for removal any illegal workers who are found in 
the course of these worksite enforcement actions in a manner consistent with immigration 
law and DHS priorities. Furthermore, ICE will use all available civil and administrative 
tools, including civil � nes and debarment, to penalize and deter illegal employment. 

ICE o�  cers will be held to high investigative standards including: 

1. ICE will look for evidence of the mistreatment of workers, along with evidence of tra�  cking, smuggling, harboring, 
visa fraud, identi� cation document fraud, money laundering, and other such criminal conduct. 

2. ICE o�  ces will obtain indictments, criminal arrest or search warrants, or a commitment from a U.S. Attorney’s 
O�  ce (USAO) to prosecute the targeted employer before arresting employees for civil immigration violations at a 
worksite. 

Comments

For employers and managers, the message is clear: the government wants to catch you violating the law.  � e government 
will use its resources to gather evidence that employers and managers are knowingly hiring illegal aliens.  � e evidence 
will come from improperly completed I-9s, “smoking gun” memos, and testimony of informants who are planted in 
your workforce, enforcement o�  cers who are planted in your workforce, disgruntled former employees, and illegal 
aliens who want to stay in the United States.  

DHS is issuing employment authorization cards to illegal aliens who have assisted in DHS investigations.  

DHS informants and investigators will use all kinds of tricks to obtain harmful statements from managers and 
supervisors.  For example, it is not uncommon for a manager to say that he knows the workers are illegal, even though 
the manager has no actual knowledge other than the “looks and language” of the workers.  It is much better for a 
manager or supervisor to respond:

“We believe that all the workers are legal because they have completed the I-9 process and we have no knowledge 
that any of the workers are illegal.  It is against company policy to hire and to employ people who are not 
authorized to work in the United States.  It is against company policy to discriminate against an employee or 
applicant based on the way they look or speak.”  

Employers and managers should make immigration law compliance a top priority.  Employers should make sure that 
all I-9s are completed timely and properly, that managers and supervisors and HR sta�  are trained in immigration 
compliance procedures, and that HR clerks responsible for I-9 completion do their jobs with perfection.  In fact, it may 
be appropriate for employers to test their immigration law compliance procedures by using “plants” who attempt to 
obtain employment by presenting fake documents or by failing to complete Form I-9 properly, and who attempt to trick 

managers and supervisors into making 
harmful statements.  If the “plants” beat 
your system, employee discipline and/or 
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unions that involves a “captive audience” ought to be grounds for overturning 
an election.  If a company wants to distribute lea� ets that oppose the union, 
for example, Mr. Becker said it must allow union access to its private property 
to do the same.

About the only area in which unions and enforcement against employers have not progressed is the so-called “card check” 
legislation.  Now that the Democrats are approaching having 60 votes in the Senate, making the legislation � libuster-
proof, many moderate Democrats are having concerns about the Employee Free Choice Act (EFCA) “as currently 
written.”  Indeed, some writers are now suggesting that having 60 Democrats in the Senate will not necessarily make it 
easier to pass that proposed law, as there are serious political di� erences between liberal Democrats and moderates.  On 
May 24, President Obama reiterated his support for the EFCA, and stated it was needed because “the scales have been 
tilted to make it really hard to form a union.”

If the current law is so unfair to unions, proponents of the EFCA may have a di�  cult time explaining why unions are 
winning secret ballot elections at the highest rate since the Bureau of National A� airs began analyzing such data in 
1984 (67%), and that 95% of all elections are conducted within 56 days of a union petition � ling, with a median election 
period of 38 days.

Swine Flu may also raise issues under the Americans With Disabilities Act 
(ADA).  Because Swine Flu is a temporary condition, it is unlikely an em-
ployer would generally have to provide a reasonable accommodation under 
the Americans With Disabilities Act (ADA).  An employer may need to do 
so, however, if the disease le�  the employee with a lingering and disabling 

condition.  Employers should note that the privacy rules related to medical information under the Health Insurance 
Portability and Accountability Act (HIPAA) and the ADA would apply. 

Legal issues may arise where the employer considers an employee or employees to constitute a direct threat to others 
due to the employee having or having been exposed to Swine Flu.  In this case, the employer may want to request or 
demand an employee undergo an appropriate � tness for duty examination, or even take a mandatory medical leave.  
While the EEOC has issued guidance to employers regarding Swine Flu, it does not answer the question of whether an 
employer could make such requests or demands without violating the ADA.  � e Guidance does address the question 
of how an employer may ask about factors, including chronic medical conditions, that may cause them to miss work in 
the event of a pandemic.  � e EEOC advises that employers may survey their employees to obtain personal informa-
tion to prepare for a pandemic if the questions asked are broad based and not limited to disability-related inquiries.  
� e Guidance goes on to explain that an inquiry would not be disability-related if it asked about both non-medical 
reasons for absence during a pandemic (e.g. school closures) as well as medical reasons for which the employee might 
be absent.  A sample questionnaire is available on the EEOC website at http://www.eeoc.gov/facts/hlnl_� u.html.  � e 
Guidance also makes it clear that an employer may implement infection control procedures, including requiring the 
use of personal protective equipment and teleworking as long as employees are not singled out for these steps based 
on a protected category, and it reminds employers to maintain the con� dentiality of any medical information the em-
ployer may receive.

WHAT EMPLOYERS CAN DO

Some employers have set up internal task forces to evaluate the situation and plan an appropriate strategy similar to 
the Avian Flu task forces used in the past.  � ese task forces meet with government health o�  cials and discuss what 
information should go on their companies’ websites, what information should be disseminated to employees, and 
what contingency plans should be.  Sometimes crisis management consultants are included. 

More speci� c information on avoiding transmission among humans is available from the CDC in Atlanta which can 
be accessed by website at www.cdc.gov/h1n1� u/guidance, at the OSHA website www.osha.gov, and at the EEOC web-
site at www.eeoc.gov.  
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