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Over the years, many employers have been stigmatized by protests against their employment practices, 
sometimes being accused of racism, sexism, discrimination, and the like.  In a few instances, the 
activities have included so-called corporate campaigns against employers by activist groups, attempting 
to harm the employer and to achieve certain goals, which are, at times, di� erent from those stated on 
their protest signs.  A very recent ruling has been issued in which a California employer appears to 
have successfully attacked such protest activities.  Overhill Farms, Inc. V. Lopez, 110 FEP Cases 1460 
(California Court of Appeals, November 15, 2010).

By way of background, the employer, Overhill Farms, was advised by the Internal Revenue Service (IRS) 
that 231 of its then-current employees had provided invalid Social Security numbers, and warned that 
this situation could expose it to the imposition of liability.  Overhill Farms then noti� ed the identi� ed 
employees that their Social Security numbers were invalid according to the IRS, and provided them 
the opportunity to correct the erroneous information to avoid termination of their employment.  Only 
one of the identi� ed employees provided Overhill Farms information showing that the allegedly invalid 
Social Security number was, in fact, valid. � e remainder of the identi� ed employees either admitted 
they had submitted an invalid Social Security number and were not authorized to work in the U.S., or 
ignored Overhill Farms requests for information.  As a result, their employment was terminated.

Several of the terminated employees got involved with a community activist and participated in protests 
outside Overhill Farms two plants and also outside of one customers place of business.  � e protest e� orts included issuing a 
press release and handbills which claimed that Overhill Farms had used a supposed discrepancy of Social Security numbers as 
a pretext for employment discrimination which was both racist and a targeted attack on older and more senior employees.  

Overhill Farms then sued the individual employees for defamation, intentional interference with prospective economic 
advantage, intentional interference with contractual relations, extortion, and unfair competition. All of Overhill Farms claims 
were based on alleged defamatory statements made by the employees during the course of the protests.  

A California state trial court concluded that Overhill Farms had carried its burden of proving a probability of prevailing on 
all of its claims except the unfair competition claim, rejecting the employees e� orts to get the case dismissed.  On appeal, the 
California Court of Appeals upheld the the trial courts rulings.  It noted that the employees primary contention was that none 
of the alleged statements constituted defamation because none declared or implied a provably false assertion of facts.  To the 
contrary, the appellate court found that the statements contained in the employees written press releases, lea� ets and � yers 
accused Overhill Farms of more than harboring discriminatory attitudes; they accused Overhill Farms of engaging in a mass 
employment termination based upon racist and ageist motivations.  � e court found that such an accusation clearly constituted 
a provable fact; indeed, the court noted that employer motivation for terminating employment is a fact employees routinely 
attempt to prove in wrongful termination cases.

Editors Note - While this case is not a � nal ruling on liability, it certainly is a sign that  employers victimized by corporate campaigns 
do have legal rights in the face of such inappropriate publicity campaigns by protest groups.  

Mary Dee Allen
“A very recent ruling 
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EMPLOYER ACCUSED OF RACIST FIRINGS 
ESTABLISHES DEFAMATION CASE AGAINST PROTESTERS



Even as states, insurers, and employers continue to move forward with implementation of the 
Patient Protection and A� ordable Care Act (PPACA), various challenges to the law continue.  
First, on January 19, the House of Representatives voted to repeal the healthcare law by a vote 
of 245-189, with three Democrats joining the entire Republican caucus in the majority.  � e 
Republicans were not able to garner enough support to advance the repeal measure in the 
Senate, however, where it failed to clear an early procedural hurdle on February 2.  In any event, 
the President would certainly veto any such repeal.  

While the Republicans will continue their e� orts to repeal the healthcare law, the real focus and 
battleground will be on how parts of the law might be changed or repealed.  One part of the law 
seems headed for repeal: at the same time it rejected outright repeal, the Senate voted 81-17 to 
repeal the extremely unpopular 1099 provision in PPACA.  � at provision, which takes e� ect in 
2012 and is intended to generate revenue to o� set PPACAs expenses, requires businesses to � le 
a 1099 tax form identifying anyone to whom they paid $600 or more for goods or merchandise 
in a year.  � e measure will likely pass the House, and President Obama indicated in the State of 
the Union Address that he would sign it.  

� e more di�  cult issue, of course, is whether or how to modify PPACAs requirement that 
all individuals obtain health insurance by 2014 or pay a penalty tax (the so-called individual 
mandate).  While Congress considers the issue, numerous lawsuits are wending their way through 
the federal courts challenging the individual mandate as unconstitutional.  At this writing, four 
federal trial courts have dismissed challenges to PPACA, holding that the individual mandate is 
constitutional.  � ose cases are now on appeal.  More notably, two federal trial courts have ruled 

the other way, holding that  PPACA is unconstitutional.  � e latest ruling came in a case being heard in Florida, which 
has been joined by 26 states (Georgia is among the plainti� s, but Tennessee is not).   � ose cases are now on appeal as 
well, with seven cases still pending in the federal trial courts.  � e Supreme Court will likely have the � nal say on the issue.  

Fortunately, since the most critical elements of the law do not take e� ect until 2014, there will be time for such a 
controlling decision and for any interim amendments to the law before the major implementation required in 2014.
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“While the 
Republicans will 
continue their 
efforts to repeal 
the healthcare law, 
the real focus and 
battleground will 
be on how parts 
of the law might 
be changed or 
repealed.”

HEALTH REFORM UPDATE
CHALLENGES TO HEALTHCARE LAW CONTINUE
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On January 18, 2011,  President Obama signed an Executive Order requiring a government-wide 
review of outdated regulations that sti� e job creation and make our economy less competitive.  
� e President said his Executive Order would strike the right balance between economic growth 
and protecting the environment and public health and safety.  Federal agencies have 120 days to 
submit a plan for how they intend to review existing regulations.  

Business groups hailed the announcement as a step in the right direction, while many wonder if 
it is primarily cosmetic in an e� ort to counter the image that the President was anti-business.  In 
defending attacks from both the right and the le� , Administration o�  cials said the President was 
merely formalizing the cost-bene� t analysis the Administration has already been following. 

A September 2010 study for the Small Business Administration concluded that complying with 
federal regulations costs companies with fewer than 20 employees an average of $10,585.00 
a worker, compared with $7,755.00 per employee for large companies.  � erefore, regulatory 
agencies are supposed to simplify compliance procedures for small business.

Carol Merchant
“The President said 
his Executive Order 
would strike the 
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OBAMA ORDERED REVIEW OF FEDERAL REGULATIONS
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On November 9, 2010, the Equal Employment 
Opportunity Commission (EEOC) published 
its � nal regulations implementing the Genetic 
Information Nondiscrimination Act (GINA).  
� ese � nal regulations took e� ect January 10, 
2011, and will be codi� ed at 29 CFR Part 1635. 

GINA actually took e� ect for employers on 
November 21, 2009.  � e EEOC has received 
about 200 charges alleging GINA violations 
since the Act took e� ect, but reports indicate that 
about three-fourths of those GINA charges also 
allege ADA violations.  Regarding the interplay 
with other employment discrimination rules, 
the � nal GINA regulations speci� cally provide 
that during a � tness for duty or post-job o� er 
medical exam, questions regarding family 
medical history are no longer permitted.  � e 

Act and the � nal regulations distinguish between medical exams for 
employment-related purposes and those for medical treatment, with 
questions touching on genetic information allowable only in the latter.

Among the other changes in the � nal regulations are the inclusion of 
more examples in the text of the regulations regarding what constitutes 
a genetic test, and clearer statements regarding the six exceptions 
to employers liability for acquiring genetic information.  � e � nal 
regulations also discuss the commercially and publicly available 
information exception in the context of employer internet searches 
and discovery of information on social networking sites.  Generally, 
employers cannot search such sites with the intent of � nding individuals 
genetic information.

Additionally, the � nal regulations make it clear that when an employer 
lawfully possesses genetic information, the employer does not have to 
create a new � le but rather can place such data in an existing con� dential 
medical information � le. � e medical � le  must be kept separate from 
an employees personnel � le.

� e � nal regulations also address employee wellness programs.  � e 
proposed regulations would have allowed employers to use genetic 
information in connection with voluntary wellness programs, but 
did not de� ne such programs.  � e � nal regulations address in a way 
favorable to employers the concern as to whether wellness programs 
that provide � nancial incentives would still be considered voluntary.  

EEOC ISSUES
FINAL GINA REGULATIONS
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Under the current interpretation of OSHAs noise control standard, employers are allowed to 
use personal protective equipment (PPE) to reduce employee exposures to noise, as opposed 
to much more expensive engineering or administrative controls.  OSHA is now proposing to 
eliminate this approach and to consider engineering and administrative controls to be feasible 
so long as they will not threaten the employers ability to remain in business or if the threat of 
liability results from the employers having failed to keep up with industry safety and health 
standards. 

Under OSHAs current noise standard, employers are required to implement feasible engineering 
and administrative controls to reduce noise to permissible levels, but are only cited for failure to 
use engineering or administrative controls when hearing protectors are shown to be ine� ective or 
the cost of the controls are less than the cost of a hearing conservation program.  In the proposed 
revision, OSHA instead would consider engineering or administrative controls economically 
feasible when their costs do not threaten an employers ability to stay in business.  Administrative 
controls may involve limiting how long an employee can work in an area with high noise levels, 
while engineering controls would reduce the decibel level of a particular machine. 

OSHA intends to change its noise enforcement policy to authorize issuing citations requiring the 
use of administrative and engineering controls when feasible.  � e new policy would specify that 
feasible administrative or engineering controls must be used to reduce noise to acceptable levels 
and that personal protective equipment, such as earplugs, must be used only as a supplement 
when administrative or engineering controls are not completely e� ective.  Many employers are 
concerned those proposed changes would impose unreasonable costs for their businesses.  � e 

proposed interpretation is important and on December 6, DOL announced the deadline for submitting comments to 
OSHA (originally due December 20, 2010), has been extended to March 21, 2011. DOL has also announced it intends 
to hold a stakeholder meeting before the end of the comment period to listen to the concerns of businesses and workers 
about the proposed interpretation.  

Mary Moffatt 
Helms
“OSHA intends to 
change its noise 
enforcement 
policy to authorize 
issuing citations 
requiring the use of 
administrative and 
engineering controls 
when feasible.”

OSHA MAKES NEW PUSH FOR ENGINEERING
OR ADMINISTRATIVE CONTROLS OVER NOISE RATHER THAN PPE

Many employers are plagued with employees or former employees stealing the company’s trade 
secrets or other con� dential information following their employment, and sometimes engaging 
in such activities during their employment.  In some recent litigation, the plainti� , Accenture, 
contended that one of its employees violated various sections of the Computer Fraud and Abuse 
Act (CFAA), misappropriated trade secrets, converted Accenture’s secret information, and 
breached his contract with the Accenture.  Accenture contended that during a leave of absence, 
the defendant had started working for a competitor, and that the employee downloaded numerous 
documents and passed them on to the competitor, despite having acknowledged and agreed to 
comply with various policies, including Accenture’s con� dentiality policy, security policy, dual 
employment policy, work station security standard, and mobile device policy. 

� e defendant � led a motion to dismiss the statutory CFAA claim. � e court granted the 
defendant’s motion to dismiss, � nding that he did not access the secure network without 
authorization despite his violations of con� dentiality, security, and dual employment policies.  
While on medical leave, the defendant remained an employee, and as long as he was an employee 
he retained permission to use the computer system, and thus a statutory violation was not 
established.

Jeff Jones
“While on medical 
leave, the defendant 
remained an 
employee, and 
as long as he was 
an employee he 
retained permission 
to use the computer 
system…”

EMPLOYEE DOWNLOADS NUMEROUS DOCUMENTS 
FROM EMPLOYERS COMPUTER WHILE SECRETLY 
WORKING FOR COMPETITOR



 

Get fast, expert guidance – right at your fingertips! 

Tennessee Workers’ 
Compensation Handbook 
New and completely updated 4th Edition now available!  

Now fully updated and edited for 2011 and beyond, Tennessee Workers' 
Compensation Handbook, 4th Edition, edited by Fred Baker of Wimberly Lawson 
Wright Daves & Jones, PLLC, gives clear, authoritative guidance that will help you 
master even the most challenging Tennessee Workers’ Compensation issues.  

Written in easy-to-understand language for both attorneys and employers, you'll get fast answers whenever you need 
to: 

 Determine the compensability of an employee's injury  
 Stay on top of developments in a benefit review conference 
 Decrease disability leave time and workers’ comp premiums 
 Set up and manage return-to-work programs 
 Find Tennessee workers’ comp case cites 
 Get the most for your clients under Tennessee Workers’ Compensation Law 
 Minimize liability for employee injuries 
 Make a legal determination based on prior case law 
 Interpret and implement medical restrictions 

 
FREE BONUS CD: Get all the workers’ compensation forms you need — right on your computer — including: 

 Tennessee Employers First Report of Injury 
 Medical Waiver and Consent 
 Request for BRC 
 Application for MIR 
 C-32 Form 
 And all the others... 

The Tennessee Workers' Compensation Handbook is the essential tool for workers' comp managers and directors, plaintiff and 
defense attorneys, insurance adjusters/self-insurers, third-party administrators, health care providers, and vocational rehab 
providers.  

Order Now!  ● Go to our website www.wimberlylawson.com for the Order Form.  
● For additional information, please call Brenda Copeland at 931-372-9123.   
● Please mention OFFER CODE WIMLAW when ordering.  
 

Table of Contents (complete Table of Contents available on our website)  
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THE WIMBERLY LAWSON LABOR & EMPLOYMENT LAW UPDATE 
Knoxville Marriott - Knoxville, Tennessee - November 3 – 4, 2011 

COST: Early, Early Bird (registration AND payment received by May 31, 2011) 
 $299 per person 
 $279 for each additional person from same company   
 $249 for eight or more from same company 
 
 Early Bird (registration AND payment received by September 30, 2011)  
 $309 per person 
 $299 for each additional person from same company   
 $259 for eight or more from same company 
 

Registration and payment received AFTER October 1, 2011  
 $349 per person 
 $339 for each additional person from same company  
 $299 for eight or more from same company 

REGISTRATION INCLUDES: 
Seminar (1½ days), materials, two continental breakfasts, lunch and evening 
reception on Thursday 

CANCELLATION POLICY:  50% cancellation fee will be incurred for cancellations after October 
12, 2011. Cancellations made after October 25, 2011 will forfeit registration fee (registrants will 
receive the conference materials post-seminar). 

 
FIVE WAYS TO REGISTER: 
 

1.  Mail to:  Bernice Houle 
 Wimberly Lawson Wright 
 Daves & Jones, PLLC 
 P.O. Box 2231 
 Knoxville, TN 37901-2231 
 
2.  Fax to:  865-546-1001 
 
3.  Email to:  bhoule@wimberlylawson.com 
 
4.  Via website:  www.wimberlylawson.com 
 
5.  Phone:  865-546-1000 

 
Name ___________________________________________________________ 

Company ________________________________________________________ 

Address _________________________________________________________ 

City _____________________________ State___________ Zip____________ 

Phone ________-________-_________     Fax ________-_______-_________ 

Email ___________________________________________________________ 

BPR and State for CLE ____________________ 

Number attending reception ________________ 

 
 

The use of this seal is not an endorsement by the 
HR Certification Institute of the quality of the 
program.  It means that this program has met the 
HR Certification Institute’s criteria to be pre-
approved for recertification credit. 


